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EXECUTIVE SUMMARY

The case of E.S. v. Sweden has the potential to become a leading case for the Court’s positive
obligations doctrine. It is submitted that it is important for the Court to take the positive
obligation to develop and effectively apply a regulatory framework to protect against human
rights violations in the private sphere seriously. These written comments respectfully question the
use of the “significant flaws” test in the Chamber judgment and argue that this test is hard to
reconcile with the principles of priority-to-rights and effectiveness. The Grand Chamber is
respectfully called upon to exercise leadership in the field of positive obligations, by endorsing
the principles of priority-to-rights and effectiveness. Such leadership is all the more required in
the light of the international consensus to effectively protect minors against sexual abuse.

1. INTRODUCTION

These written comments are prepared and submitted by the Human Rights Centre of Ghent
University (Belgium), pursvant to leave granted by the President of the European Court of
Human Rights on 8 February 2013, in accordance with rule 44 § 3 of the Rules of the Court. The
Human Rights Centre is an academic centre. One of the Centre’s leading projects is
“Strengthening the European Court of Human Rights: More Accountability through Better Legal
Reasoning.” The project is led by Professor Eva Brems and funded by the European Research
Council. It is in the context of this project that these written comments are submitted for your

consideration.

Significance case in light of jurisprudence

In the leading case of X and Y v. the Netherlands, the Court has recognized that positive
obligations under Article 8 ECHR “may involve the adoption of measures designed to secure
respect for private life even in the sphere of relations of individuals between themselves.”' This
case was the first one in which the Court acknowledged the importance of providing individuals a
degree of legal protection in their relations vis-a-vis other private actors. The positive obligation
to provide a degree of legal protection has subsequently penctrated the Court’s entire positive
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obligations jurisprudence. The Court has recognized such a positive obligation not only under
Article 8 ECHR,? but also under inter alia Articles 233% 4% 5% and 11.7 In the literature, this
positive obligation has been described as representing “the minimum obligation of Contracting
States under the Convention™ and as “the first and most basic content of positive obligations.”
This positive obligation is twofold: (1) states have to develop a regulatory framework containing
adequate standards preventing violations of human rights by private actors'?, if necessary trough
criminal law provisions'' (i.e. ‘substantive protection’), and (2) states have to develop procedures
that allow individuals to claim their human rights vis-a-vis other private actors'” (i.e. ‘procedural
~ protection®)."?

The obligation to structurally provide legal protection in private relations is particularly important
since it amounts to the ‘translation’ of international obligations that are otherwise not binding on
private actors into binding domestic law (‘substantive protection’)™* that is enforceable in practice
{(‘procedural protection’),

Therefore it is necessary for the Court to take the positive obligation to develop and effectively
apply a regulatory framework to protect against human rights violations in the private sphere
seriously, by applying stringent legal standards. The Grand Chamber judgment in E.S. v. Sweden
is likely to become a leading case in the field of positive obligations and therefore it provides the
Court with a unique opportunity to exercise leadership in this respect. In particular, it allows the
Grand Chamber to abandon the overly deferential “significant flaws” test applied in the Chamber
judgment.

While the notion of “significant flaws” has been mentioned in the earlier cases of M.C. v.
Bulgaria®, Siliadin v. France’® and M. and C. v. Romania'’, in those cases it did not have any
impact on the Court’s further reasoning. However in the Chamber judgment in E.S. v. Sweden it
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is suddenly elevated to a general principle’® and applied as a separate and decisive test to
examine whether the shortcomings in domestic legislation and practice amounted to a failure to
discharge the positive obligation under Article 8 ECHR'. It is respectfully submitted that the
application of the “significant flaws™ test in the Chamber judgment is overly deferential and fails
to live up to the principles of priority-to-rights (2.) and effectiveness (3.). Regardless of how the
Grand Chamber decides on the merits of the case, it would be preferable if its legal reasoning
reflects a more stringent approach. Moreover, more stringency is particularly required in the field
of protection of minors against sexual abuse (4.).”°

2. THE PRIORITY-TO-RIGHTS PRINCIPLE

The priority-to-rights principle requires that Convention rights are principally accorded greater
weight than collective goods in the proportionality analysis.?’ There are numerous examples of
cases in which the Court has recognized a variant of the priority-to-rights principle, suggesting
that it may rightly be considered as a general principle of Convention law. As early as the
Belgian Linguistics case the Court recognized that “[t]he Convention [...] implies a just balance
between the protection of the general interest of the Community and the respect due to
fundamental human rights while attaching particular importance to the latter.”* The priority-to-
rights principle is further reflected in the requirement to interpret limitations of Convention rights
restrictively”. Protection of Convention rights can thus be considered as the rule, while justified
limitations are the exception®, The priority-to-rights principle thus principally favours human
rights protection over competing interests and there is no principled reason why the same is not
equally relevant in the context of positive obligations as in the context of negative obligations.

The priority-to-rights principle is also reflected in the burden of proof: the principle requires that,
once the applicant has established an interference with a Convention right™, the state bears the
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burden of proving the proportionality of that interference.*® In case of doubt, the axiom in dubio
pro libertate applies: as the state bears the burden of proof, any remaining doubt as to the
necessity of a limitation will play to the benefit of the Convention right concerned®’. As argued in
the literature, this division of the burden of proof equally applies to positive obligations: once the
applicant establishes that a situation comes within the scope of a Convention right, the priority-
to-rights principle mutatis mutandis requires the state to bear the burden of proof that its inactions
do not violate the Convention right concerned.?®

In the judgment in E.S. v. Sweden, the Chamber however applies a different approach by holding
that “only significant flaws in legislation and practice, and their application, would amount to a
breach of the State’s positive obligations under Article 8."*° Such a statement by its nature
requires the applicant to provide the positive proof of the existence of a “significant flaw” rather
than requiring the state to provide the negative proof of the absence of a “significant flaw”. The
applicant is thus placed at a disadvantaged position vis-a-vis the state, since the applicant has to
provide both proof of the interference and proof of the existence of a “significant flaw”. This
creates a presumption that the state has discharged its positive obligations, which is contrary to
the priority-to-rights principle, since it exempts the state from bearing the burden of proof in the
proportionality analysis. The “significant flaws” test further violates the axiom in dubio pro
libertate, since remaining doubt benefits the state rather than the applicant.

In the next section, an alternative approach will be proposed, in which the state is required to bear
the burden of proof that it has provided “practical and effective protection™ — taking into account
possible countervailing interests’™ — whenever an applicant has established that a situation enters
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the scope of a Convention right and thus prima facie requires Convention protection®' . Such an
approach would be in line with the priority-to-rights principle.

3. THE PRINCIPLE OF EFFECTIVENESS

The Court has always stressed that “{tJhe Convention is intended to guarantee not rights that are
theoretical or illusory but rights that are practical and effective.”* The principle of effectiveness
can be considered as a general interpretative principle applied by the Court to determine the
extent of Convention protection. In positive obligations cases, whenever the regulatory
framework and/or its application was scrutinized, the Court always applied a standard of
effectiveness,™ even in the earlier cases where the Court mentioned the notion of “significant
flaws”.*® This indeed has been the very standard since the Court in X and ¥ v. the Netherlands
held that Dutch criminal law did not provide the applicant “with practical and effective

protection,”

In general terms, in this type of cases, the principle of effectiveness requires at the basic level the
existence of a measure capable of providing individuals protection against human rights
violations by private actors. While absolute protection is not required, as positive obligations are
obligations of means rather than obligations of result, the principle of effectiveness does require
that the state strives to provide as much protection as can reasonably be expected.”” According to
Xenos, “the choice of measures is reviewed against the standard of effectiveness, which aims,
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suffer a violation of human rights by a given activity.”” In other words, the principle of
- effectiveness requires an appropriate means-ends relationship, While the Court holds that the
choice of means to discharge a positive obligation generally falls within the state’s margin of
appreciation,’ the protection offered by these means must nonetheless be effective. The principle
of effectiveness in combination with the margin of appreciation doctrine thus delineates a range
of means that are appropriate to protect human rights. If the state fails to use a means at its
disposal or if it applies a means that for whatever reason is not capable of appropriately
protecting the right concerned in practice, the state has failed to discharge its positive
obligation.”’

In the context of the investigative obligation under Article 2 ECHR, the Court has explicitly
acknowledged this link between the principle of effectiveness and the capability to investigate
successfully in the case of Nachova and Others v. Bulgaria: “[a]ny deficiency in the investigation
which undermines its capability of establishing the circumstances of the case or the person
responsible is liable to fall foul of the required measure of effectiveness.” The same mutatis
mutandis applies to the investigative positive obligation under Article 8 ECHR, which is at stake
in the present case,

The Chamber judgment falls foul of the principle of effectiveness for several reasons.

Firstly, it is disturbing that the Chamber stressed several times the fact that Swedish criminal law
“in theory” — rather than in practice — provided sufficient protection®. The Convention however
requires “practical and effective” rather than “theoretical or illusory” protection.

Secondly, a standard similar to “significant flaws” has been rejected in the context of the positive
obligation under Article 2 ECHR to take preventive operational measures to protect an individual
whose life is at risk. In Osman v. the United Kingdom, the Court did not accept the standards
proposed by the Government — whether there has been “gross negligence” or “wilful disregard of
the duty to protect life” — on the grounds that “{s]uch a rigid standard must be considered to be
incompatible with the requirements of Article 1 of the Convention and the obligations of
Contracting States under that Article to secure the practical and effective protection of the rights
and freedoms laid down therein, including Article 2.”"

Thirdly, “effective” protection cannot simply be equated with the absence of “significant flaws”.
On a spectrum, protection is not either effective or ‘significantly flawed’: between both points on
the spectrum, there are other positions in which insufficient protection is provided. As the
‘significant flaws’ test would not result in the finding of a violation with respect to these other
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positions, the introduction of this test in the Chamber judgment thus amounts to the lowering of
standards in the Court’s jurisprudence,

4. PROTECTING MINORS AGAINST SEXUAL ABUSE

It is particularly important for the Court to apply firm legal standards in the field of protection of
minors against sexual abuse. In the context of the positive obligation to criminalise offences
against the person, this was acknowledged by the Court in K. U. v. Finland: “[w]here the physical
and moral welfare of a child is threatened such injunction assumes even greater importance. The
Court recalls in this connection that sexual abuse is unquestionably an abhorrent type of
wrongdoing, with debilitating effects on its victims. Children and other vulnerable individuals are
entitled to State protection, in the form of effective deterrence, from such grave types of
interference with essential aspects of their private lives.™”

The need for the Court to take a firm approach with respect to the criminal law protection of
children against sexual abuse is in line with international legal standards, in particular the
Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography® and the Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse*’. The Optional Protocol requires states
to criminalize infer alia the production and possession of child pornography (Article 3, para 1
(c)) as well as an attempt to commit such act (Article 3, para 2). It further requires states to adopt
appropriate measures to protect the rights and interests of child victims of the practices prohibited
under the Protocol at all stages of the criminal justice process (Article 8, para 1). The Council of
Europe Convention equally requires the criminalisation of the production and possession of child
pornography (Article 20, para 1). The Convention inter alia requires states to take the necessary
legislative or other measures to ensure that investigations and criminal proceedings are carried
out in the best interests and respecting the rights of the child (Article 30, para [). Both the
Optional Protocol and the Council of Europe Convention would be futile in the absence of the
effective investigation and prosecution of the offences concerned.*®

5. CONCLUSION

The case of E.S. v. Sweden provides the Grand Chamber with a unique opportunity to exercise
leadership in the field of positive obligations. It falls outside the scope of this third party
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intervention to argue what the most appropriate outcome for this case would be, but it is
important for the further development of the Court’s positive obligations jurisprudence that the
Grand Chamber develops and applies firm legal standards. It has been argued that the application
of the “significant flaw” test in the Chamber judgment amounts to a lowering of standards in the
Court’s jurisprudence. The way forward for the Grand Chamber is to endorse the principles of
priority-to-rights and effectiveness. The former requires that Convention rights are principally
accorded greater weight than collective goods in the proportionality analysis and that the state
bears the burden of proving the proportionality of its inactions. The latter requires the existence
in practice of a means capable of protecting a Convention right. In the context of the investigative
positive obligation, any deficiency in the investigation that undermines the capability of
establishing the circumstances of the case or the perpetrator’s liability falls foul of the standard of
effectiveness. The application of firm legal standards is all the more required in the light of the
international consensus to effectively protect minors against sexual abuse.
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