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AND

THE HUMAN RIGHTS CENTRE OF GHENT UNIVERSITY

1. These written comments are submitted by the United Nations Special Rapporteur on the rights to
freedom of peaceful assembly and of association, Maina Kiai, and the Human Rights Center of
Ghent University, pursuant to leave granted by the President of the First Section of the European
Court of Human Rights in his letter dated 14 October 2015, and in accordance with rule 44 § 5 of
the Rules of the Court. The expertise and experience of the interveners is set out in the application
for leave to intervene, dated 22nd of September 20151/2.
2. The interveners submit that Mahammad Majidli v. Azerbaijan (no. 3) and three other
applications raise a number of issues and legal questions faced by participants in many
assemblies today. States are increasingly limiting the right to freedom of assembly using
justifications such as ‘unauthorized assemblies’ or ‘unlawful assemblies’ with consequent
measures such as administrative and criminal sanctions3. The cases before the Court provide an
excellent opportunity for the Court to clarify the use of these notions and measures in light of the
legal protection guaranteed by Article 11 of the Convention. We invite the Court to set clear and
strong protective standards in this area and to be conscious of the leading role it plays in ensuring
effective protection of human rights standards in the Council of Europe and - through the
authority of its case law - across the globe.
3. The Court’s jurisprudence recognizes that Convention rights are not applied in a vacuum, but
instead are interpreted in the light of, and in harmony with, other international law standards and
obligations4, including under treaty and customary international law5. The present intervention
thus draws principally upon the authoritative interpretation of the UN Human Rights Committee
of certain relevant provisions of the International Covenant on Civil and Political Rights
(ICCPR), as well as the commentary in the reports of the UN Special Rapporteur on the rights to
freedom of assembly and of association and the comparative interpretations of the Inter-American
Commission on Human Rights. It also highlights relevant passages from the OSCE/ODIHRVenice Commission Guidelines on Freedom of Peaceful Assembly.
4. This submission aims to offer comparative experience, analysis and material on the principal
matters of (1) the criminalization of participation in assemblies, with particular emphasis on
1
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questions related to authorization and notification; the distinction between violent and non-violent
assemblies; the liability of organizers and other participants for violent elements in otherwise
peaceful assemblies and the use of administrative and criminal law to sanction participants in
peaceful demonstrations; (2) the role of plain-clothed police in the management of assemblies,
with a specific focus on arrests, procedural guarantees and chilling effect; (3) specific country
elements based upon recent evolutions and the experiences of the UN Special Rapporteur.

1. Criminalization of participation in assemblies
5. The notion of ‘criminalization’ of participation in assemblies refers to administrative or criminal
measures taken to sanction participants or organizers of assemblies. States use a number of
‘justifications’ to penalize participation in assemblies such as organizers’ failure to obtain
authorization, or for any violence occurring in the assembly committed by third parties. Clearer
guidance by this Court on the use of administrative or criminal sanctions in restricting the right to
freedom of peaceful assembly (Article 11 ECHR), which is fundamental to democratic societies6,
will contribute in clarifying the scope of the right and also prevent future violations.
6. The third party interveners have noted that the Court's recent Grand Chamber judgment in
Kudrevičius and Others v. Lithuania7, in which the court reiterates a number of standards under
article 11 of the ECHR, was the first Grand Chamber judgment on the right to freedom of
peaceful assembly. We invite the Court to consider the specific context of the Kudrevičius case,
which the Court determined to be about actions aimed at blocking another activity, and which had
no direct connection with the object of the protest. These actions were thus, according to the
Grand Chamber, not at the core of the freedom of peaceful assembly. We invite the Court to seize
the opportunity provided by Mahammad Majidli v. Azerbaijan (no. 3) and three other
applications to reiterate and clarify that more protective standards apply to peaceful assemblies
generally. We submit, in particular, that the principles set out by the Grand Chamber in
Kudrevičius should not be assumed to apply to assemblies generally. We urge the Court to
consider the detrimental impact the expansion of certain principles set out in Kudrevičius would
have for the right to freedom of peaceful assembly more broadly, which is fundamental to
democratic societies. We further call upon the Court to deliver, in the near future, a Grand
Chamber judgment setting out strong and protective standards on the right to freedom of peaceful
assembly generally. We consider such a Grand Chamber decision vital to ensure the continued
and effective protection of the right to freedom of peaceful assembly.
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Notification, authorization and the three-pronged test8
7. The Court has previously considered, as upheld in Kudrevičius by the Grand Chamber, that
“notification and even authorization procedures for a public event do not normally encroach upon
the essence of the right under Article 11 of the Convention, as long as the purpose is to allow the
authorities to take reasonable and appropriate measures in order to guarantee the smooth conduct
of any assemblies” 9 This has at times been referred to as giving states the right to require
authorization10 . However, the interveners note that on numerous occasions, this approach has
been qualified by the Court with more circumspection and conditions11. On several occasions, the
Court held, as duly recognized by the Grand Chamber in Kudrevičius, that the absence of prior
authorization and the ensuing domestic 'unlawfulness' of an assembly does not in and of itself
justify an interference with the right to freedom of peaceful assembly: Authorities are still
restricted by the proportionality requirement of Article 1112. The Court has moreover stated that
authorizations may be allowed for reasons of public order and security13 but it must be established
why a demonstration was not authorized in the first place, what was the public interest at stake,
and what were the risks represented by it14.
8. The Court’s recognition that authorizations must meet certain strict conditions, comports with the
position of the UN Human Rights Committee, which has observed that, “even if, in principle, a
State party may introduce a system aimed at reconciling an individual’s freedom to impart
information and to participate in a peaceful assembly with the general interest of maintaining
public order in a certain area, that system must not operate in a way that is incompatible with the
object and purpose of articles 19 and 21 of the Covenant.”15 The Inter-American Commission on
Human Rights has clearly stated “the exercise of the right of assembly through social protest must
not be subject to authorization on the part of the authorities or to excessive requirements that
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make such protests difficult to carry out”.16 This view is shared by the UN Special Rapporteur on
the rights to freedom of peaceful assembly and of association17 as well as in the OSCE/ODIHRVenice Commission Guidelines on Freedom of Peaceful Assembly. The latter underscore a
presumption in favor of holding assemblies and that “those wishing to assemble should not be
required to obtain permission to do so”.18
9. Notifications, subject to a proportionality assessment 19 , may assist States to take appropriate
measures to accompany the exercise of the right to freedom of assembly. Notifications are less
intrusive measures than authorizations, less likely to be disproportionate and also serve the
purpose of allowing the authorities to take reasonable and appropriate measures in order to
guarantee the smooth conduct of assemblies. Authorization regimes, however, should be deemed
inherently disproportionate, because they require permission for the exercise of a right. The InterAmerican Commission on Human Rights notes in this regard: “the requirement of prior
notification must not be confused with the requirement of prior authorization granted as a matter
of discretion, which must not be established in the law or practice of the administrative
authorities, even when it comes to public spaces.”20
10. We contend that the exercise of human rights, including the freedom of peaceful assembly,
should not be subject to prior authorization by national authorities. Requiring authorization turns
the right into a privilege to be dispensed by authorities21. Authorization regimes shift the burden
to organizers or participants to challenge a refusal, instead of placing the burden on authorities to
justify the restrictions they wish to impose22. In addition to turning the right into a privilege,
authorization poses overly onerous burdens on individuals seeking to organize an assembly.
11. The detrimental impact of authorization requirements has been sporadically recognized by the
Court, for instance in Bączkowski and Others v Poland, in which the Court indicates that a refusal
16
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of authorization could have a chilling effect on the exercise of the freedom of peaceful
assembly23. The mere fact that an assembly has not been authorized does not in and of itself
justify interference with the freedom of peaceful assembly, as duly recognized by the Court24. We
invite the Court to clarify that refusals to allow peaceful assemblies amount to restrictions and
should therefore always be justified under Article 11 §2 of the Convention. In that regard, we
recall that "freedom of assembly is a fundamental right in a democratic society and ... should not
be interpreted restrictively."25 We encourage the Court to consider the wider negative effects of
authorization regimes, such as indirectly providing leeway to States to use lack of authorization
as a pretext to penalize participants or organizers26.

Location and prerogative of the right holder to the manner of exercising the right
12. Similarly, limitations on the location of assemblies must be analyzed under the three-pronged test
and not result from arbitrary decision-making. We invite the Court to strongly uphold the
principle stipulated in its case law that national regulations "should not represent a hidden
obstacle to the freedom of peaceful assembly as it is protected by the Convention” 27. The Special
Rapporteur has in his reports warned "against the practice whereby authorities allow a
demonstration to take place, but only in the outskirts of the city or in a specific square, where its
impact will be muted." 28 Due to the very nature of an assembly, its effectiveness is often
contingent on its public nature. Granting an authorization for a location away from ‘sight and
sound’ of the intended audience may defeat the very purpose of an assembly and thus unduly
restricts individuals' rights under Article 11 ECHR. A decision of the Human Rights Committee,
in which it ruled that a denial of authorization on the grounds of location, followed by a
suggestion of a different location, constituted a violation of Article 21 ICCPR 29, further supports
this position. We therefore invite the Court to clarify that the manner of exercising human rights
should, in principle, be the prerogative of the right holder; this includes a principled free choice as
23
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to the location of the assembly30. A change of location by authorities needs to be submitted to
strict scrutiny under the three-pronged test.

Violent and peaceful assemblies and State response
13. In Kudrevičius, the Grand Chamber reiterated that the applicability of Article 11 ECHR depends
on the peaceful intentions of the organizers of and participants in an assembly.31 In this regard,
the Court has repeatedly stated that the mere fact that acts of violence occur in the course of a
gathering is not, in and of itself, sufficient to find that its organizers had violent intentions and
deprive them of the protection of Article 11 ECHR. 32 Moreover, sporadic violence or other
punishable acts committed by certain individuals during an assembly do not deprive other
peaceful participants of their rights under Article 11 ECHR. 33 As accepted by the Court, any
demonstration in a public place may cause a certain level of disruption to ordinary life, which
does not in itself justify an interference with the right to freedom of assembly. 34 More generally,
"any measures interfering with freedom of assembly and expression other than in cases of
incitement to violence or rejection of democratic principles do a disservice to democracy and
often even endanger it".35 We invite the Court to reiterate that occurrence of violence does not
provide a ground for a general action against the assembly, or any of its organizers or
participants.
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31

6

Criminal and administrative offences in a context of unauthorized assemblies
14. We further invite the Court to underscore once more that the use of criminal law against
individuals for having organized or participated in a peaceful assembly is, in principle, not a
legitimate response available to States, when the persons concerned have not themselves engaged
in criminal acts 36 . In this context, we have noted with concern that the Grand Chamber in
Kudrevičius, after having stated that “a peaceful demonstration should not, in principle, be
rendered subject to the threat of criminal sanction”,37 nevertheless found the criminal prosecution
and conviction of the applicants acceptable under Article 11 ECHR.38 We invite the Court to duly
limit the reach of the Kudrevičius holding and instead consider the relevance of Ezelin v. France
and other cases, in which the Court has duly concluded that the "freedom to take part in a
peaceful assembly ... is of such importance that it cannot be restricted in any way ... so long as the
person concerned does not himself commit any reprehensible act on such an occasion." 39 In
addition, domestic definitions of crimes need to be clearly defined as per international standards
to avoid broad and vague notions. We encourage the Court to underscore that use of definitions
of crimes that essentially criminalize participation in an assembly or other activities otherwise
protected under the ECHR have no place in the State law of parties to the ECHR.
15. We are concerned about the recent expansion of the concept of "reprehensible acts" in the Court's
case law under Article 11 ECHR, where the Court utilizes the notion of "reprehensible acts
committed by participants" as a threshold to determine when States can legitimately interfere with
assemblies. We submit that the concept of “reprehensible act” should be interpreted narrowly,
given its potential for abuse by States to ‘criminalize' protest generally. We refer to Ezelin v.
France and other cases, in which the Court found that not formally disassociating oneself from
acts considered violent could not be considered “reprehensible”.40 In that respect, we note with
regret that the Court has confirmed, in Kudrevičius, that the notion of "reprehensible acts" is not
limited to acts of violence and discrimination or those that incite violence or discrimination, but
also covers much less severe acts such as roadblocks. 41 We invite the Court to adopt a very
restricted interpretation of the notion of "reprehensible act". We particularly urge the Court to
clarify, in the wake of Kudrevičius, that the principle remains that all peaceful demonstrations are
protected under Article 11 ECHR and that, in particular, demonstrations may cause disturbances
and disruption to ordinary life without losing such protection.42
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See also ibid., § 111 : "Individual participants in any assembly who themselves do not commit any
violent act should not be prosecuted, even if others in the assembly become violent or disorderly."
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16. We wish to draw the attention of the Court to the increased use, globally, of ‘administrative
offences’ in the sanctioning and management of assemblies. The Court recently found these
offences effectively penalized participation to unauthorized assemblies and found it a violation of
Article 11 of the Convention43. The use of administrative sanctions in such situations underscores
again the need to clarify that authorization requirements always need to be justified against the
three-pronged test. Thereafter, any administrative sanctions also have to be measured against the
same test.

2. The role of plain-clothed police officers
17. To date, as far as we are aware, the Court has not had the occasion to clarify the role of plainclothed police officers in the management of assemblies, in particular in relation to arrests carried
out by unidentified police officers. We invite the Court to seize the opportunity provided by
Mahammad Majidli v. Azerbaijan (no. 3) and three other applications to develop clear standards
in this regard.
18. We submit that arrests carried out by plain-clothed police officers not only constitute a direct
interference with the right to freedom of peaceful assembly of the arrested person(s)44, they also
indirectly interfere with the right to freedom of peaceful assembly of the other protestors. In
particular, such arrests may have a deterrent and chilling effect on the continuance of the
assembly at issue, as well as on the organization of, and participation in, future assemblies.
19. In this respect, we refer to the earlier recognition by the Court that methods employed by the
police to disband an assembly can have a chilling effect on participation in future assemblies.45 In
Nurettin Aldemir and Others v. Turkey, for instance, the Court found that dispersal of an
assembly with use of force could constitute a chilling effect, even though the individuals arrested
were acquitted and no proceedings were brought.46 The Court’s case law on unidentifiable police
officers under article 3 ECHR, could be applied analogously under Article 11 ECHR. 47 In
addition to creating a chilling effect, arrests of protestors carried out by unidentified police
officers encourage a culture of impunity as it is impossible to identify the arresting officer.
20. The Special Rapporteur has indicated "the importance of police officers wearing visible
identification numbers on their uniforms" as a core element of transparent management of
assemblies 48 . Law enforcement personnel involved in the management of assemblies should
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“Despite being formally charged with failure to comply with a lawful order of a police officer, the
applicant in fact was arrested and convicted for his participation in an unauthorised peaceful
demonstration.” ECtHR, Gafgaz Mammadov v. Azerbaijan, Application no. 60259/11, § 62.
44
See Primov, op. cit., § 164.
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Kudrevičius, op. cit., § 100, Nurettin Aldemir, op. cit., § 34.
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Nurettin Aldemir, op. cit., § 34. See also ECtHR, İzci v. Turkey, Application no. 42606/05, 23 July 2013,
§ 90.
47
See, for instance, ECtHR, Hristovi v. Bulgaria, Application no. 42697/05, 11 October 2011.
48
Report Special Rapporteur, UN Doc. A/HRC/20/27, § 79.
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always be clearly and individually identifiable49. In our opinion, any arrest for alleged crimes or
administrative offences not conducted by a uniformed and identifiable law enforcement officer
constitutes a violation of Article 11 ECHR.

3. Country Context
21. The right to freedom of assembly is in a crisis in Azerbaijan, as is the situation of human rights
defenders and civil society organizations, generally. Since the beginning of his mandate in 2011,
the UN Special Rapporteur has observed the deterioration of both the rights to freedom of
association and of peaceful assembly. His office has sent more than a dozen communications to
express concern over a variety of issues, ranging from detention of protesters, mistreatment and
detention of civil society leaders to comments on legislative reforms. In each case, Azerbaijan has
either failed to reply or responded by stating that the alleged facts did not constitute violations of
human rights but were expressions of enforcement of national legislation which it believes to be
in line with international law50.
22. Since the events in this case took place, there has been a further increase of penalization of
participation in peaceful assemblies in Azerbaijan. Of particular concern are amendments to the
laws on freedom of peaceful assembly and administrative offences. The amendments have
increased fines and criminalized breaches of regulations regarding the organization and
participation in peaceful assemblies. The organization, conduct and participation of an ‘unlawful’
gathering ‘violating the rights and legitimate interest of citizens’, is now punishable by a fine of
up to 8.000 manat (from 300; 1 manat is about 0,87 Euro), community service, or imprisonment
for up to two years. Mere participation in an ‘unauthorized’ rally is punishable by a fine of up to
1.000 manat, up to 200 hours of community service or administrative detention of up to 15 days.
The severity of the penalty is highly problematic, as is the ‘administrative’ character of the
penalties, which removes the processes from the review systems established under criminal law
principles. In addition to the abusive use of administrative sanctions, criminal charges such as
49
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no. AZE 4/2012. State Reply: None to date. Alleged detention and sentencing of a photo-journalist and
human rights defender; JAL 10/12/2012. Case no. AZE 5/2012. State Reply: late reply 16/08/2013. Alleged
legislative amendments increasing fines and criminalizing breaches of the regulations regarding the
organization and participation in peaceful assemblies, which may be contrary to the fundamental right to
freedom of peaceful assembly. JUA 01/02/2013. Case no. AZE 2/2013. State Reply: 23/04/2013.
Allegations of arrest of 63 participants in a peaceful protest held in Baku, of whom 26 were sentenced to
administrative detention or heavy fines. See UN Doc. A/HRC/26/29/Add.1: JAL 28/03/2013. Case no.
AZE 3/2013. State reply: 16/08/2013. Reported amendments to the Code of Administrative Offences, the
law “On non-governmental organizations (public associations and foundations)” and the law “On grants”
which will allegedly affect the work of religious organizations and non-governmental organizations
(NGOs),including those working for the promotion and protection of human rights.
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mass rioting, ‘abuse of authority’, tax evasion and ‘illegal entrepreneurship’ are increasingly used
against civil society leaders or ‘political opponents’ to muzzle dissent 51 . Activists even face
murder and torture, as recognized by the ECtHR in the case of Emin Huseynov v. Azerbaijan
earlier this year52.
23. In addition to criminalizing participation in peaceful assemblies, Azerbaijani authorities have
systematically refused to authorize peaceful assemblies to be held in the center of Baku:
Assemblies that have been held without authorization have been rapidly dispersed 53 . The
Commissioner for Human Rights of the Council of Europe has repeatedly highlighted these same
challenges with regard to the right to peaceful assembly 54 . In practice, the Government of
Azerbaijan has moved beyond merely discouraging or chilling the right to freedom of peaceful
assembly: It has effectively annihilated it.
24. We wish to underscore the all too common use of notions such as ‘unlawful’ and ‘unauthorized’
when referring to assemblies, both in Azerbaijani legislation and during the practical management
of assemblies, to justify the imposition of penalties or to dissolve assemblies. We hold such an
approach incompatible with the right to freedom of peaceful assembly as it is understood in
international law. Unfortunately, this trend is not limited to Azerbaijan – it occurs in a number of
States under this Court’s jurisdiction and beyond55. It is our considered opinion that these States
would greatly benefit from a clearer guidance from the Court on how to avoid abuse of these
notions that violate the right to freedom of peaceful assembly.
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Freedom Now and Human Rights House Network, Breaking point in Azerbaijan. Promotion and glamour
abroad, repression and imprisonment at home, May 2014, pp. 39-43, 47 and 51-55.
52
ECtHR, Emin Huseynov v. Azerbaijan, Application No. 59135/09.
53
A recent report documents the responses to the limited number of protests held in Baku between 2013
and September 2015. Apart from one pro-government protest (September 2015), they were all violently
responded to, dispersing and punishing the participants. Sport for Rights Campaign, No holds barred:
Azerbaijan’s human rights record crackdown in Aliyev’s third term, October 2015, pp 48-51. The same
report documents the lack of respect for the decisions of the European Court for Human Rights. See also
Council of Europe Commissioner for Human Rights, Observations on the human rights situation in
Azerbaijan, CommDH (2014) 10, April 2014, p.4. For the period surrounding the last presidential elections
some ‘special places’ were identify for holding meetings.
54
Council of Europe Commissioner for Human Rights, Report following visit to Azerbaijan, CommDH
(2013) 14, August 2013, p.3 and Council of Europe Commissioner for Human Rights, Observations on the
human rights situation in Azerbaijan, CommDH (2014) 10, April 2014, p.4.
55
See amongst others the reports referred to in supra footnote 3.
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