Fatoumata Diaraye BARRY v. Belgium

THIRD PARTY INTERVENTION BY THE HUMAN RIGHTS CENTRE (HRC) AND THE CENTRE FOR THE SOCIAL STUDY OF
MIGRATION AND REFUGEES (CESSMIR), GHENT UNIVERSITY!

The case of Fatoumata Diaraya BARRY v. Belgium raises important issues regarding the age assessment methods used
with regard to unaccompanied migrants and the ensuing (lack of) protection as an unaccompanied minor.

This submission first sets out the Belgian legal framework and practice regarding age assessments, demonstrating an
overreliance on medical assessments to the detriment of other probative elements (e.g. documents) and a failure to
apply a presumption of minority (Section 1). Such practice is, however, problematic in light of the lack of reliability of
skeletal and dental age assessment methods (Section 2). It is also problematic in light of the consensus among
international human rights bodies on the need to only use medical examinations as a last resort (in particular with
regards to bone and dental analysis on account of their unreliability) and to also take into account documents (Section
3). In light of the serious impact of age assessment on the private life of the persons concerned (Section 4), it is
submitted that such assessments must be carried out in a human rights-based manner. For this purpose, the Court is
invited to recognize that an exclusive focus on medical age testing is incompatible with the State’s obligations under
the right to respect for private life (Article 8 ECHR), alone or in conjunction with the prohibition of discrimination
(Article 14 ECHR) (Section 5).

1. The Belgian context

Under Belgian law, two legal frameworks are of relevance for the age assessment of unaccompanied migrants: (1) the
specific rules on guardianship of unaccompanied minors and (2) the private international law rules that apply when
age determination and the adoption of child protective measures have a cross-border/international element (as is the
case for migrant children).

1.1. The Guardianship Act

According to the Guardianship Act of 24 December 20022, an unaccompanied migrant child is a person under 18 years
old, who stays in Belgium without his parent(s) or (legal) representative(s) and who has filed an application for
international protection or stays in Belgium without legal residence documents.3

The status of minority has important consequences for unaccompanied persons. If minority is confirmed, the
Guardianship Service assigns a guardian.? The different roles of the guardian have been defined in the Guardianship
Act (see infra, 4.2). The guardian has a central role in the different residence procedures (including legal remedies); he
represents the unaccompanied minor in all administrative or judicial proceedings.”

Prior to the assignment of a guardian, however, the Guardianship Service and the Belgian migration authorities can
express doubt about the person’s age.® According to the Belgian Council of State, the Guardianship Service is under no
obligation to justify why it is questioning the age.” As is apparent from the Council of State’s case law, the Guardianship
Service and migration authorities usually rely on the physical appearance of the person in front of them to question
their age.® At this stage, there is no thorough interview by specially trained officials that could be the basis for
expressing a doubt about the age, as affirmed by persons working at the Guardianship Service themselves.®

Article 7, §1 of the Guardianship Act stipulates that when the authorities foster doubt about a person’s age, the
Guardianship Service “immediately commissions a medical examination to be carried out by a doctor to verify whether
or not the person is under 18 years old”. In Belgian practice, the medical examination consists of a triple radiograph of
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the teeth, collarbone and wrist. This examination takes place in a hospital, under the supervision of the Guardianship
Service. In case of doubt about the age, the youngest age is considered.’® During the period in which doubt is
expressed and during the performance of medical age examinations, no guardian is appointed, not even a
provisional guardian. This indicates that no presumption of minority is being applied.

While the Belgian authorities automatically proceed to the triple radiograph in case of doubt, the Royal Decree of 22
December 2003 implementing the Guardianship Act provides for other age assessment methods. According to Article
3 of the Royal Decree, the medical examination “can, among others, include psychoaffective tests”. Such tests are,
however, hardly ever performed in practice in Belgium.! In this regard, the Council of State has held that neither
conducting a personal interview, nor requesting the advice of social assistants is legally required by Article 3. This
provision contains only a possibility - not an obligation - to conduct psychoaffective tests.!?

Article 3 of the 2003 Royal Decree however starts by stipulating that the Guardianship Service verifies the
unaccompanied minor’s statements “regarding his name, nationality and age, in particular by means of his official
documents or information provided by the consular or diplomatic missions of the country of origin or transit”.* When
taking into consideration such official documents, rules of private international law apply. This brings us to the second
set of rules applicable to the age assessment of unaccompanied migrants in Belgium.

1.2. Rules of private international law

When people cross borders and questions arise concerning their personal status (name, age, marital status, parentage,
etc.), rules of private international law apply. In Belgium, these rules are set out in both national law (the Belgian Code
of Private International Law of 2004, hereinafter: PIL Code)**, international conventions (e.g. the 1996 Hague Child
Protection Convention) and EU law (e.g. the Brussels Ila Regulation). All these rules are relevant when it involves the
cross-border protection of migrant children under civil law. However, when it comes to age assessment, the Belgian
Code of Private International Law is decisive.

When the unaccompanied minor has a foreign birth certificate, all Belgian public authorities can recognize (accept)
this foreign personal status document without any (court) procedure being required (recognition by operation of
law)?®, provided that certain requirements are fulfilled. These requirements are provided in Article 27 PIL Code, which
concerns the recognition of foreign authentic acts. They include, inter alia, that the document is authentic and does
not entail an infringement of public policy. This means that when an unaccompanied minor presents a foreign birth
certificate, for example, the Guardianship Service but also the Immigration Office must examine whether the
certificate is eligible for recognition under these private international law rules.

In practice, however, Belgian authorities often fail to take into consideration foreign documents that indicate
minority. The Council of State has repeatedly held that the Guardianship Service is not obliged to let foreign
documents prevail over the results of the medical examination.® Belgian migration authorities even adopt this
reasoning when the foreign document is legalised and its authenticity has thus been confirmed.” This reasoning,
however, completely ignores the private international law rules on the recognition of foreign authentic acts (Article
27 PIL Code). This is also visible in the case law of the Council of State. In the appeal procedures against age
determination decisions of the Guardianship Service, the Council of State does not refer to this Article 27 but applies
a very specific provision on the probative value of foreign authentic acts (Article 28 PIL Code). This provision stipulates
that the finding of the facts established by the foreign authority (and visible in the authentic act) can be used as
evidence; and evidence to the contrary can be brought by any legal means.®® In this reasoning, the result of medical
examinations is considered as ‘evidence to the contrary ‘. It should, however, be emphasized that this provision only
deals with probative value and not with the more far-reaching effect of the recognition of foreign documents. Only in
case of recognition, one’s personal status (e.g., age) is equally lawful and valid in both legal orders. A minor in Guinea
is then a minor in Belgium too, and vice versa.
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1.3. Conclusion
The Belgian law and practice on age assessments of unaccompanied minors are characterized, among others, by the
following elements:
- No guardian, not even a provisional one, is appointed during the period of doubt and the age assessment,
indicating the absence of the application of a presumption of minority.
- Medical examinations are immediately carried out upon an expression of ‘doubt’ by the Guardianship Service or
migration authorities.
- This medical examination comprises of a triple radiograph of the teeth, collarbone and wrist. Even though the
law provides for the possibility of psychoactive tests, this is not done in practice.
- Documents are not appropriately taken into account, even though this is required by the rules of private
international law.

2.  The (lack of) reliability of skeletal and dental age assessment

In a survey carried out in 34 countries,® it was found that many countries rely on medical examinations, primarily in
the form of radiographs of the hand/wrist (23), collar bone (15) and/or teeth (17).2° However, the biologic variation in
human development implies that any inference of chronological age from skeletal and dental examination in children
and youth will suffer from considerable inaccuracy.?! This is especially the case after the onset of puberty, since
skeletal age to a large extent is determined by sexual maturation.

The most common method used for skeletal age assessment is to analyse an x-ray of the hand and wrist in relation to
the Greulich and Pyle reference atlas.?? This atlas was created in the 1930s in the U.S.A. in a population of white
middle-class children and youth to assess the developmental status of the skeleton in children in relation to a known
chronological age.? During puberty, the skeletal age is determined through the examination of form and size of bone
elements and the degree of fusion of the epiphyses with their shafts. After fusion is completed, the image stays the
same in older ages.?* Epiphyses in the hand and wrist are completely fused at a mean age of less than 17 years in girls
and around 18 years in boys, yet with a wide variation which makes this method poorly suited for age assessment in
relation to the crucial age limit of 18 years.?> Furthermore, the purpose of the Greulich-Pyle table was to predict adult
height from the level of skeletal maturity at specific ages during childhood, not the age from skeletal maturity. Because
of this particular purpose, the endpoint of full maturity was never precisely determined by Greulich-Pyle, rendering it
impossible to make precise calculations of the likelihood of being under the age of 18 for individuals with fully matured
growth zones on X-rays, a task which is further hampered by variations in developmental patterns between ethnic
groups.?®

Age assessment based on an x-ray of the sternal end of the clavicle has been advocated as a more suitable method,
since growth of this bone continues into the twenties,?” and has been widely used to assess young asylum seekers’ age
in Belgium and the Netherlands. However, also this method has been criticized, because of the radiation of sensitive
internal organs involved?® and the low precision of this method. The variation between individuals of this method is
large,?® with a variation of complete closure of the clavicle between 14.7 and 30 years for girls, and between 16.0 and
30 years old for boys.

Dental age assessment of minors is generally restricted to assessment of the third molars, the “wisdom teeth”, as
these are the only teeth still forming in the later teens. The third molars are however also the most variable teeth in
the dentition and are congenitally absent in one out of ten.3° Assessment of the third molars is a routine method in
forensic medicine, where it is used to assess the age in the process of identification of decomposed bodies. Thus, there
exists a considerable literature of charts from different high- and middle-income populations around the world, but
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rarely from the low income countries where the majority of refugees originate. The standard deviation in these charts
is generally around two years, yielding a confidence interval of eight years to include 95% of the examined individuals.3?
The charts usually used in Europe, however, are based on studies of middle class white American or European
populations, and the influence of socio-economic factors and ethnicity on these charts has not been much
evaluated.?? One of the few studies of differences of maturity patterns of the third molar between ethnic groups has
demonstrated a considerable variation: the third molar in black South Africans matured on average one to two years
earlier than in Germans, and three to four years earlier than Japanese populations.3 Another major problem with
assessment of dental maturity is that the inter-rater concordance (if assessment is done by different persons) is only
60 to 85%.3*

Even ignoring the probable socio-economic, ethnic and secular variation in skeletal and dental age, when we allow two
standard deviations (which would encompass 95% of the population), this would give a span of 4 to 8 years with
skeletal and dental age assessment respectively. This means that neither skeletal nor dental x-ray age assessment can
establish chronological age with sufficient accuracy to be of decisive value in age assessment of young migrants.®

3. Guidance in European and international law

3.1. UN Committee on the Rights of the Child

In follow-up to fourteen individual complaints,3® the UN Committee on the Rights of the Child (hereinafter: CRC
Committee) has provided guidance on how children’s rights should be interpreted in the context of age assessment of
unaccompanied migrants. Given that the outcome of an age assessment determines, by definition, whether a person
can invoke the rights contained in the UN Convention on the Rights of the Child (CRC), it is crucial that such age
assessment is done in a children's rights compliant manner. As long as the outcome is not certain, the young person
should be given the benefit of the doubt and be considered a minor.

- Safequards in age tests (Articles 3 and 12 CRC)

According to the CRC Committee, a medical examination is not necessarily excluded or prohibited, but is only necessary
when no identity documents or other evidence can be produced from which the person’s age can be determined.
Available documents should be considered authentic unless there is evidence to the contrary, and statements made
by young people should be taken into account. A person should not be declared of age solely on the basis of a refusal
to undergo a medical examination.?’

A test must include an assessment of the child's physical and psychological development and must be conducted by
specialized pediatricians or experts knowledgeable in various aspects of development. States are prohibited from
relying solely on an assessment of external appearance or a mere physical examination. Medical methods based on
bone analysis and dental analysis, among others, are considered inaccurate because of their large margins of error. At
a minimum, in order to assess a person's psychological maturity, interviews should be conducted and, where
appropriate, with accompanying adults.

The CRC Committee also indicates that testing should always be conducted in a scientific, safe, smooth and fair
manner in a language that the young person understands. The implementation should be child-friendly, gender-
sensitive and culturally appropriate. In addition, States should avoid testing that would be traumatic and lead to
unnecessary legal proceedings. To ensure that the best interests of the child are safeguarded during an age assessment
procedure, the Committee focuses primarily on the appointment of a guardian or other legal representative for the
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young person. Inadequate compliance with the above guarantees leads according to the Committee to "substantial
injustice" and consequently to a violation of Articles 3 and 12 CRC in all fourteen cases.

- Right to identity (Article 8 CRC)
The age and date of birth of young people are part of their identity. States have a duty to respect the child's right to
preserve their identity without depriving them of elements of it. Therefore, according to the CRC Committee, official
documentation confirming a person's identity should be taken as true. If in doubt, further investigation may be
necessary (for example, by making inquiries in the country of origin), but this burden of proof does not lie solely with
the author. Attributing to a young person an age and date of birth different from those indicated on his or her identity
documents leads to a violation of Article 8 CRC.%8

- Right to care and protection for unaccompanied minors (Articles 20 and 22 CRC)
The CRC has several provisions that provide care and protection for children and adolescents in a situation of increased
vulnerability. For the Committee, unaccompanied minors fall under this group. For instance, when a young person is
not assigned a guardian to file an asylum application as a minor, he is denied crucial protection, which implies a risk of
irreparable harm upon a possible return.3®

» Recommendations to Belgium
The CRC Committee has criticised the current system of age assessment in Belgium. The Committee is concerned that
“the three-phase test used to determine the age of unaccompanied children is intrusive and unreliable”.*° Therefore,
the Committee has recommended Belgium to “[d]evelop a uniform protocol on age-determination methods that is
multidisciplinary, scientifically-based, respectful of children’s rights and used only in cases of serious doubt about the

claimed age and in consideration of documentary or other forms of evidence available”.*!

Asindicated in Section 1, age assessments in Belgium are carried out upon an expression of doubt (not ‘serious doubt’),
and documentary evidence is not appropriately considered. As shown in Section 2, the accuracy of the skeletal and
dental age assessment is highly contested, and can thus not be said to be ‘scientifically based’.

3.2. Council of Europe

- The European Committee of Social Rights (ECSR)
The ECSR has concluded that “the use of bone testing to determine the age of unaccompanied foreign minors is
inappropriate and unreliable” and that such bone testing in France constituted a violation of Article 17§1 of the Revised
European Social Charter (the right of children and young persons to social, legal and economic protection).*?

- Parliamentary Assembly of the Council of Europe (PACE)
The PACE has called on member States to “conduct case-by-case, reliable age assessment of unaccompanied minor
children only in cases of serious doubt about the child’s age and as a last resort” (6.1, emphasis added) and to appoint
a guardian during the age assessment (6.3). Moreover, member States are called upon to “use only as a last resort
dental or wrist x-ray examinations and all other invasive medical procedures” (6.5, emphasis added) and to “ensure
that all medical examinations are sensitive to the child's gender, culture and vulnerabilities and that the interpretation
of results takes into account the child's national and social background as well as previous experiences” (6.6).%3

- Committee of Ministers of the Council of Europe
According to the Committee of Ministers, “[w]hen there is uncertainty as to whether a person is a child, and even after
the national age assessment procedures have been conducted, States should ensure that they have a guardian or that
a guarantee of respect for their rights is upheld by a competent authority.” (Principle 3, no. 4).* The guardian’s tasks
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include “co-operating with competent authorities to ensure the child’s best interest e.g. in ... age assessment
processes.” (Principle 4, no. 1, (i)).*

- Council of Europe Commissioner for Human Rights (CHR)
Following a visit to France, the CoE Commissioner for Human Rights called on the authorities “to guarantee in particular
that all age assessment procedures are multidisciplinary. The use of bone age tests must cease to be automatic and
effectively only be a last resort, within a legal framework. Their results must in no circumstances be the sole factor in
age assessment.”4®

3.3. European Union

- Asylum Procedures Directive (APD)
The APD provides for the possibility to use medical examinations to determine the age of unaccompanied minors in
the context of the international protection procedure “where, following general statements or other relevant
indications, Member States have doubts concerning the applicant’s age. If, thereafter, Member States are still in doubt
concerning the applicant’s age, they shall assume that the applicant is a minor.”#” Such a medical examination “shall
be performed with full respect for the individual’s dignity, shall be the least invasive examination and shall be carried
out by qualified medical professionals allowing, to the extent possible, for a reliable result.”*

- European Parliament (EP)
In a 2013 resolution, the EP “deplores the unsuitable and intrusive nature of the medical techniques used for age
assessment in some Member States, which may cause trauma, and the controversial nature and large margins of error
of some of the methods based on bone maturity or dental mineralization.”* In its view, the age assessment method
“should consist of a multidimensional and multidisciplinary assessment, be conducted in a scientific, safe, child-
sensitive, gender-sensitive and fair manner, with particular attention to girls.”*® Moreover, the EP recalls also that
medical examinations should only be conducted when other age assessment methods have been exhausted.”>!

- European Economic and Social Committee (EESC)
The EESC noted that “in accordance with the ‘presumption of minority’ principle, a young person who presents
themselves as a minor must be considered a minor until a final court ruling has been delivered” (1.10). As such, “every
unaccompanied minor must be supported by a qualified guardian who is assigned as soon as possible” (1.9).5?
With regard to age assessments, the EESC calls on the Member States “to evaluate minority based on a body of
evidence, consisting principally of the declarations by the person in question, civil status documents presented,
interviews with the person conducted by qualified professionals and, where appropriate, verification of the
authenticity of civil status documents” (1.10). The EESC adopts a firm position regarding the use of bone tests: “Given
that bone tests are not really reliable, the EESC calls for them to simply be stopped. Methods we know to be
approximate should not be employed just because no reliable verification method is available.” (1.12)%3

- EASO (now EUAA)
Similarly, EASO (now the European Union Agency for Asylum (EUAA)) has recommended, among others, that “age
assessment should not be conducted as a routine practice” (B.1), to “exhaust all sources of information at disposal
before deciding to undertake an age assessment” (B.2), to “[c]onsider all evidence in conjunction with a wider range
of factors (physical, psychological, developmental, environmental and cultural factors, gender) to save the need for
later age assessment” (B.3) and to “[a]ssume that the applicant is a child (benefit of the doubt) while there are doubts
on the applicant’s age” (B.4).
On the methods to carry out an age assessment, EASO provides the following guidance: “First analyse any existing
evidence before deciding to undertake further assessment” (D.1); “Once age assessment is deemed to be necessary,
apply non-medical methods first and then medical methods only if doubts remain. In such cases, radiaton-free
methods should be applied first and only as a last resort can other methods involving radiaton be considered” (D.2).
Given that none of the methods can currently determine the exact age of the person, EASO recommends to “[e]xplore
different aspects involving psychological and physical development as part of the process to improve the accuracy so
that the decision is based on a wider range of evidence” (E.2).>*
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- Fundamental Rights Agency (FRA) and European Commission
Finally, according to the FRA and the European Commission, “[b]efore the age assessment procedure begins, the
person who carries out a guardian’s tasks should be assigned to the individual claiming to be a child. ... The person
should prepare the child for the assessment and should accompany and support the child throughout the entire
process.”*

3.4. Conclusion
Notwithstanding some diversity in the emphases made, the European and international guidance on age assessments
of unaccompanied minors is consistent in emphasizing the following principles:

- The appointment of a guardian as soon as possible, and before the age assessment begins (e.g. CRC Committee,
PACE, CoM, EESC, FRA/EC), and the application of the ‘presumption of minority’ principle (e.g. CRC Committee,
EP, EESC, EASO).

- The use of medical examinations as a last resort (PACE), i.e. a medical examination is only necessary when no
identity documents or other evidence can be produced (CRC Committee), “following general statements or other
relevant indications” (APD), “when other age assessment methods have been exhausted” (EP), or only when non-
medical methods leave doubt (EASO).

- Medical methods based on bone analysis and dental analysis are considered inaccurate (CRC Committee). Bone
testing has been found to violate the Revised European Social Charter, because it is inappropriate and unreliable
(ECSR). CoE Member States have been called upon to stop using bone testing (EESC), or only use it as a last resort
(CHR; PACE).

- The need to take into account documents when assessing the age (e.g. CRC Committee, EESC, EASO: ‘any existing
evidence’); official documentation confirming a person's identity should be taken as true (CRC Committee).

4. The impact of the age assessment on one’s private life

Unaccompanied minors enjoy various additional substantive and procedural rights, reflecting the vulnerable situation
in which they may find themselves. If, following an age assessment, a person is wrongly assessed to be above 18, they
are unjustifiably excluded from the enjoyment of these rights. This includes, but is not limited to, the application of
the best interests of the child principle. Therefore, this section non-exhaustively discusses the impact of age
assessments on various dimensions of the private life of the person, as guaranteed by Article 8 ECHR. This include
residence procedures, psychological wellbeing of the person concerned and other life domains.

4.1. Impact on residence procedures

Unaccompanied minors benefit from additional rights during the asylum procedure. To start, when determining which
country is responsible for examining the application for international protection, the Dublin Il Regulation includes
additional procedural guarantees for (unaccompanied) minors.>® Moreover, the first criterion that must be applied to
determine the responsible Member State, relates to the situation of unaccompanied minors with family members or
relatives in the EU.5 If Belgium is the responsible Member State, unaccompanied minors continue to enjoy special
procedural guarantees, as is required by EU law.>® For instance, the asylum interview is carried out by specialized
protection officers,”® who have been additionally trained with regard to interviewing children and who apply a
particular interview method.®® From a substantive perspective, child-specific acts of persecution will be considered.®?
By contrast, when an applicant for international protection continues to claim to be a child, after having been deemed
above 18 pursuant to an age assessment test, this usually negatively impacts the assessment of their credibility.5?
Improper age assessments can also significantly affect the other available residence procedures. Indeed, in Belgium,
unaccompanied minors benefit from a specific residence procedure, which aims at finding a “durable solution” in the

55 FRA and European Commission, “Guardianship for children deprived of parental care: A handbook to reinforce guardianship systems to cater for
the specific needs of child victims of trafficking”, Publications Office of the European Union, p. 101.
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third-country national or a stateless person (recast) (hereinafter: Dublin 1ll Regulation).

57 Article 8 Dublin Ill Regulation.

58 E.g. Article 21 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of
applicants for international protection (recast)

9 Article 2 Royal Decree of 11 July 2003 regulating the functioning and administration of justice for the Commissioner General for Refugees and
Stateless Persons. See also Article 14.
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62 See e.g. Council of Alien Law Litigation 10 October 2018, no. 210744; Council of Alien Law Litigation 23 February 2021, no. 249708.



best interests of the unaccompanied minor.53 Accordingly, when an alleged unaccompanied minor is proclaimed an
adult, he/she is automatically deprived from the possibility to obtain a residence permit in Belgium on the basis of the
durable solution procedure, as well as from any other benefits related to this procedure.

Furthermore, specific rules for family reunification apply to unaccompanied minors - who by their very definition are
separated from their family. As such, unaccompanied minor refugees® are entitled to family reunification with their
parents in Belgium.® Although this right to family reunification ceases to apply as soon as the unaccompanied minor
turns 18% and its scope of application is limited (only parents), it offers an essential possibility for unaccompanied
minor refugees to live with their parents in Belgium. Moreover, despite the fact that no similar right to family
reunification exists for siblings, in practice the Immigration Office will grant the vast majority of humanitarian visa
applications submitted by minor siblings of unaccompanied minors residing in Belgium.®’

Consequently, improper age assessment may have a serious impact on the unaccompanied persons involved and their
chances to be reunited with family.

4.2. Psychological impact

A study of Hjern et al.®® has documented how the age assessment process in Belgium strongly impacts the
psychological wellbeing of unaccompanied minors. Young people need to invest in aspects that were never important
in their lives before, such as (exact) age; they feel hopeless during the process because the only thing they can do is
wait, but feel even more helpless when their declared age is contested and there is nothing they feel they can do about
this decision (and its consequences on their daily life). These feelings of powerlessness are highly detrimental for
children’s mental health and development. For some, this process leads to feelings of anger and frustration, others
lose all motivation in investing in their future in the new country. Overall, not being believed and feeling treated
unfairly strongly threatens unaccompanied minors’ feelings of belonging in the host country, challenging later
integration processes in the host society.

4.3. Impact on other life domains

Furthermore, unaccompanied minors also benefit from several social and medical rights, due to their increased
vulnerability and their age. Firstly, the Belgian authorities have the obligation to provide reception conditions which
are adapted to the specific needs of unaccompanied minors.®° Secondly, as explained in Section 1, an unaccompanied
minor will always be accompanied by a legal guardian. The guardian represents the unaccompanied minor in all
administrative or judicial proceedings, assists him in the different residence procedures, appoints a lawyer, takes care
of him by ensuring he benefits all the rights he’s entitled to (education, necessary medical and or/psychological care,
appropriate reception, etc.), helps him trace his family members, builds a relationship of trust with him and manages
his assets.”” Moreover, all minors have a right to free legal assistance by a lawyer, independently of their residence
status or family situation, whereas an adult will need to prove he does not have sufficient means.”® As soon as the
person turns 18 or is assessed as not being a minor, the guardian’s and lawyer’s mission will end. Thirdly,
unaccompanied minors have a right to medical insurance, which covers all their medical costs, provided a legal
guardian has been appointed and the unaccompanied minor has been to school for three consecutive months.”? The
right to medical insurance for adults is much more restricted, and depends on their residence status, employment or
studies and family links.”® Fourthly, unaccompanied minors have a right to social aid based solely on their status of
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unaccompanied minor, whereas adults only have this right if they have legal residence in Belgium.” Finally,
unaccompanied minors of course also have a right to education, independently of their residence status.”
Consequently, minors who have incorrectly been assessed as being older than 18 lose an important number of social
and medical benefits.

5. The State’s obligations under the ECHR regarding age assessment

For the reasons developed above (see Sections 2 and 3), the Court is respectfully invited to the recognize that an
exclusive focus on medical age testing is incompatible with the State’s obligations under the right to respect for private
life (Article 8 ECHR), alone or in conjunction with the prohibition of discrimination (Article 14 ECHR). It is submitted
that such position would be consistent with the Court’s prior case law under these provisions.

5.1. Article 8 ECHR

The Court has repeatedly stated that unaccompanied minors — because of their young age and their migration status
— must be considered as falling within the category of the most vulnerable persons in society and that for this reason
the State must take adequate measures to provide them with protection and care as part of their positive obligations
under the Convention.”® The specific protection measures for unaccompanied minors (e.g. guardianship
arrangements) introduced by States, including Belgium, can be considered as a means to discharge their special
protective obligations vis-a-vis unaccompanied minors. Given the crucial importance of age assessment for a migrant
to be considered as entitled to protection as an unaccompanied minor, it is important that such assessment takes
place in a child-sensitive and human rights-based manner.”’

Under the Convention, an age assessment can be considered as interfering with Article 8 ECHR in light of its impact on
the private life of the person concerned (see Section 4).”8 The intrusive manner in which age assessments are often
conducted may in itself interfere with the right to respect for private life, which also encompasses the protection of a
person’s physical integrity.” According to the Court’s case law, any compulsory medical intervention, even if it is of
minor importance, must be considered as an interference with the right to respect for private life.® It is submitted
that it is not substantial whether the person concerned has formally consented to such medical intervention, since
such consent is not necessarily given freely, taking into account the pressure of the circumstances in which the persons
concerned find themselves.®

Since age assessment procedures fall within the scope of Article 8 ECHR, they must comply with this provision’s implicit
procedural requirements. According to the Court’s case law, “the decision-making process leading to measures of
interference” must be “fair and such as to afford due respect to the interests safeguarded to the individual by Article
8.”82 According to the Court, “[t]he extent of the State’s margin of appreciation thus depends on the quality of the
decision-making process.”3

This implies, firstly, that decisions falling with the scope of Article 8 must be based on “sufficiently reliable and
conclusive evidence”.® Also the EU Court of Justice has held that it is only suitable to seek expert evidence in migration
matters “if it is based on sufficiently reliable methods and principles in the light of the standards recognised by the
international scientific community”.8> According to the EU Court of Justice, the proportionality of the interference with
the right to respect for private life, presented by the expert evidence, must be assessed in light of “the benefit that it
may possibly represent for the assessment of the [relevant] facts and circumstances.”® In other words, not only the
decision reached, but also the method used itself may be considered disproportionate where the reliability of such

74 Article 57 Organic Act of 8 July 1976 on Public Centers for General Welfare. Although there is no legal framework for this specific right for
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79 E.g. ECtHR (Gr. Ch.) 8 April 2021, ns. 47621/13 and 5 others, Vavficka and Others/Czech Republic, §261.

80 E.g. ECtHR (inadm.) 5 January 2006, nr. 32352/02, Schmidt/Germany.

81 See mutatis mutandis: CJEU 25 January 2018, nr. C/473/16, F./Bevandorlési és Allampolgarsagi Hivatal, §53.

82 E.g. ECtHR (Gr. Ch.) 18 January 2001, nr. 27238/95, Chapman/United Kingdom, §92.

83 E.g. ECtHR 27 March 2008, nr. 44009/05, Shtukaturov/Russia, §89.

84 See mutatis mutandis: ECtHR 22 November 2012, nr. 23419/07, Sykora/Czech Republic, §103.

8 CJEU 25 January 2018, nr. C/473/16, F./Bevandorlasi és Allampolgarsagi Hivatal, §58.

86 |bid., §59.



https://www.agii.be/sites/default/files/20140124_arbrb_gent_0.pdf
https://www.mi-is.be/nl/faq/kan-een-minderjarige-die-door-de-dienst-voogdij-van-de-fod-justitie-geidentificeerd-als-niet

method is insufficiently established.?” It is submitted that the results from skeletal and dental age assessment cannot
in themselves be considered as such “sufficiently reliable and conclusive evidence”, in light of the scientific evidence
available regarding the considerable inaccuracy of these methods (see Section 2). In any event, other probative
elements (e.g. documents) must always be taken into account.

Secondly, any erroneous age assessment may result in a failure to provide unaccompanied minors with the requisite
protection and care they are entitled to under the Convention on account of their particularly vulnerable situation.
Therefore, if there is a reason to assume that a person whose age is unknown may be a child, the principle of
presumption of minority should apply which demands that such person must be given the benefit of the doubt.® The
Court has already recognized that a similar benefit of the doubt must apply with regard to asylum seekers — owing to
the special situation in which they often find themselves — “when it comes to assessing the credibility of their
statements and the documents submitted in support thereof”.?° It is submitted that migrants claiming to be a child
also find themselves in a “special situation” which is comparable to the situation of asylum seekers seeking to
substantiate their asylum application. The Court is therefore invited to oblige relevant domestic authorities to give
the benefit of the doubt to migrants claiming to be a minor.

Thirdly, age assessment procedures must be conducted in a manner which is in accordance with the best interests
of the child. The Court has repeatedly emphasized that “in all decisions concerning children, their best interests must
be paramount.”® It is submitted that, when interpreting the scope of Article 8’s procedural obligations from the
viewpoint of the best interests principle, the Court should draw inspiration from the work of the UN Committee on
the Rights of the Child, which has emphasized the need for fair, reliable and unintrusive age assessment methods.
More generally, the Court is invited to take into account the consensus among international human rights bodies
on the need to only use medical examinations as a last resort (in particular with regards to bone and dental analysis
on account of their unreliability) and to also take into account documents (see Section 3).

5.2. Article 14

Article 14 ECHR protects against discrimination in the enjoyment of other Convention rights. It not only protects
against direct discrimination — i.e. ‘treating differently, without an objective and reasonable justification, persons in
relevantly similar situations’®! — but also against indirect discrimination. According to the Court’s case law, indirect
discrimination can be considered as a situation in which a general policy or measure has “disproportionately prejudicial
effects on a particular group” — even in the absence of discriminatory intent — if such policy or measure has no
“objective and reasonable” justification.®? In Biao v. Denmark, the Court held that, where such policy or measure has
disproportional prejudicial effects on persons belonging to a particular ethnic group, “it falls to the Government to put
forward compelling or very weighty reasons unrelated to ethnic origin if such indirect discrimination is to be
compatible with Article 14 of the Convention taken in conjunction with Article 8.”%

As demonstrated by the case of D.H. and Others v. the Czech Republic, this is particularly relevant where there is a risk
that testing methods used to determine one’s access to the enjoyment of Convention rights (in casu, access to
adequate education) may be ethnically biased. According to the Court, there is a need for procedural safeguards that
ensure that in deciding on such access, the particularities and special characteristics of the group concerned (in casu,
Roma children) are adequately taken into account.®® Where there is a danger that the testing methods are biased, and
the results are not analyzed in light of the particularities and special characteristics of the persons concerned, “the
tests in question cannot serve as justification for the impugned difference in treatment”.®> Mutatis mutandis, where
age assessment methods are used to determine whether a person is a minor for the purpose of granting protection
status as an unaccompanied minor, due account must be taken of the risk that certain groups of migrants may, on the
basis of their ethnic origin (e.g., non-White), more likely be inaccurately assessed as being adult (see Section 2).

The Court is respectfully invited to recognize that an exclusive focus on medical testing does not comply with the
requirement under Article 14 ECHR that safeguards must be in place in order to ensure that the particularities and
special characteristics of migrants on account of their ethnic origin are adequately taken into account.
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